| OFFICE OF
THE ATTORNEY GENERAL

AUvSsTIN, TEXAS

Honorable Coke Stevenson
Hovernor of Texas
Austin, Texas

Dear 51ir

Opinion Ho. O«h602

Res Appropriation of funds by
ecounty to Texas Defense Guard
for uss and benefit of Direater
of Civilian Defense.

. We have your letter of May 20 submittisg several
questions for an opinien of this m&t«

_ It appears from papers scoonpanying your letter
tzat the Comunissisners’ Court of Harris County, Texas, has
appropriated §10,000,00 of the aounty's funds t0 the Texas
Defense Guard, upen the express tion and order “that
the 'z-mn-}mawamtomxmemuorcium
Defense sums required in the discharge of this mwu-
tion nov made as regquested by the 0ffice of Ci Defense
for purposes gonsistent vith this order, and that wvith re-
spect to Item 3 abeve the Texas Defenss Cuard pay the same
to the Director of the 0ffice of Civilian Defense upon ds~
tailed requisition therefor the Director of thes 0ffiece
of Civilian Defenss after sa mﬂdﬁm has received the
written approval of the County ge of Harris County."

It appears from your letter that the Director of
Civilian Defense has selicited the suthorization eof the
AdSutant General, as® your representative in Defense Guard
matters, to the Poligy Soard of the Texas Defense Guard for
Houston and Barris County, dirscting that Board to recelve
thess funds, dmutthulnuunk, and expand them in
accordance vith the provisions of the order of the Commis~
sioners' Court adbove quoted.

You further state that: "The purposes specified
have no diregt relation to any unit of the Defense Cuard,
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80 far as 1 can determine, Mt the activities of the Of-
fice of Civilian Defenss in the County have direet relue
tionship to the delfense effort gensrally.”

Tou ask the oplnlon of this Departasnt as to
legal authority, under the Constitution and the statutes,
to anthorize the money to be uacepted and expended gm
Texas Vefense Guard under the teras and preovisiens of tw
order of the Commissionera' Court of Harris Countyi vhether,
as Governor, you sars ooncerned with the h?uty of the

tion as mads by the Comuissieners’ Court of Harris
Countys and, if sc, vhether the appropriastion is valid as

"

Tour sesond gquestion will be answvered first, Yom
are, as Commsnder in Citlef of the Texas Defenss Cuard and
as Governer, concornsi with the legality of the propessd
danation by Coun! for tha following reanonst Art.
hmm,d'mmhuumuthtmawm
lavws of the Htate to De falthfully exscnted. Ais Commander
in Chief of the Texas Defense Ousrd, therefore, you shwuld
mt anthorize the a eesptanes by ths Suvard of domations bWy

Your third question is concerned with the legality
of the at tad donation by tha Coxmissiocnars' Court of
Harris County.

| As movw, though both ars comcernsd with gbbl.l
grdcrm. - T?Wm:ﬂm%m: vilisn
'onse Are Separs erganizations., April
23, 1942, by Opinion No. 0-%529, 0opy of whieh is attashed,
wve advised the County iwditor Harris Counly that, deos:se
the Legislature had aet sutherized eountiss to do so, the

'z‘mstho,m' h“mvldtm ¢ +» %0 the Texas Dafense
Qurt.”  {{orosels aeviasd Civid chiimten trtiale 20"
Tha .ty of the 3

the qusstion whather these Numds are ln rmt provided Lor

ths Taxxs Defense Guard.

-
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The authority to counties to provide funds feor
the 7Texas Defense Cuard cleurly requires that the funds be
donated for the use and benefit of the Texas Defense Cuard,
Obvicusly, funds donated to the Texas Dlsfense Guard must
be for expenditure that organization for the purposes
t‘:: which that er utit:.&ndtr the %;v_mn é::cﬁl“

regulations premalga reunder your ey
for its o tion, may lawfully sxpend monies. The funds
mist be given in !mth and in fazet to the Texas Defense
Guard t0 bde expended by it for its lawful purposes.

Does the propessd grant Earris County neet
- thess tests? We think not. Under ! plain terans of the
appropriation, the gift is not to the Texas Defense Guardj
on the sontrary, the gift is to the Offiece of Direector of
Civilian Defense. The money is mot to he expended by e
Guard for ths yurposes of that wzninuunl.:t is to b
expended by the 0ffiee of Direstor of Civ 10'e
the purposes of that 1 te and 4istinét organisation.
The Toxas Defense s not autherized dy the eounty to
any suntrol over the purpeses for vhich the funds
wh:t holds the funds simply as trustes
xXpress us¢ and banefit of the Of-
Defemse. The domation is im faet to the
vilian Defenss, through the Texas Defense Ouard
This 15 an at t to do indirectly that
in the opinion  memtioned, the law

the esunty to do direetly.
Yoxns Defense Guard is suthorissd te

ass
14
.Eso

2
33
)
2

;
§§

;

WYhile the
accept domations made to it for expenditure for its lawful
purpeses, under sush rules and vegulations as may be pre-~
melgated by your Excellemcy, and while, as 1ts Commander
in Chief, you may require the offisers of that organisation
to assums the mmibmt{h?r the safekeeping and proper
expenditure of sush funds, Guard 13 not authorized Wy
lav to asespt gifts for the use and denelit of other organi-
sations, and you are not authorized to allovw the Cuard
40 3oy ROY are you permitted to impose the duty of so doing
um&oefﬂmdﬂu!m Defense Ouard,

We have net held adove, nor 4o ve mean to imply,
that the counties of Texas may set a tes funds ©
the Texas Defense Guard teo de used 4% for civilian de-
fense purposes. The grant of such funds, and the autharity
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of the Defenss CGuard to recsive and expend thew,
on vhether you, as Commander in Chief, may bty

tivitics of the charaeter for which the funds donated
to be expended, and wvhether such activities are nece
to achieve the Cuard's lawful purposes.

i

|
7t8¢

§

‘ peor
sotive militia of Texas. is such, 1
vide the State with an armed fores trained

the Cuard to resist such atiask may require tha

prepare private eitizens to render it necessary
assistange, in fields of aotivity as air raid detection
and varaing incendiary fire teotion, and other similar

;

service of the oha with vhieh the Civilian Defemse
progran of the Federal Governasnt is now eoncerned.

If in : as Commander in Chief, it is
negessary that MMwnMWJM,
you may avthorize or re 4t to 4o se. Iathutma
you may likewlse au 58 it to acespt ad donat
for the o Under authority froa you, the Quard say
sither 4o sa things iteelf er sontract vlth othesr agencies



Konorable Coke Stevenson, Page S

g

to do thewm for the Guard. It 1s necessary only that the
ultizate control over what is to be done rest with the
Cuards that that which 1is done be for ard on dehalf of the
Guard, to enable it to defond the Stats., icvtions of in-
Aomaont organizations, not done for the Guard and at

its requast, are net .ehm of tha Guard, e¢ven th

ths actions of such independent organiza nay ate
to tha defense of the State. '

It 43 for you to detsrxine in your official
diseretion, vhether the Suard should eocntrset for eivilian
servioss of the charaster msationed, in order to prepare
it for effective defense of the State, and whether you
will pormit it to acoept donations to defray ths expense
invelved. If you anthorise the acoeptance of such doaa-
‘Gonations by ecunties will be walid, provided the funds
ars directed by the counties to be applied in payment for
services rendered the Ouard at its request and for its
purposes. If conditioned that the funds ars to be paid
gver by the Guard %o an organization renderiag services
pot requested by the Guard for the Suard's purposes, the :

donation will be invalid. And likewise, if sny such dona-
tion attempts to direet the paymant of a larger sum for
services rendered the Guard st 1ts vequest than the Gu
agreess to pay for such serviess, the domation will be
invalid, Yhe authority to detarsine the purposes
vhieh funds are to bs expended the Guard and the a
to bs expsnided therefor, rests with ywi, as 1ts Comsander
in Chief} it does not 1is within the province of the
missioners' Courts of the counties. ,

Sumaing nup, you are advised:

(1) You are csucerned vith the legality of the
proposed danation to the Guard by Rarris County.

(2) S&inos the Ouard is mt'pum authorised
by you to eagage in the astivities for whieh the fumds
ur; %0 be expended, the domation by Harris County is ine-
valid.

i

E
§

-

(3) You may authorize the Cuard to Qntmet with
the local Director of Civilian Dafense to previde the Cmard
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ths Z“uard to prepars to defend the 3tate auw«rmm
szpenses of such civillan assistance fros donated funds,

Whather this should be dons depends on your deterximation
of the questisn vhether sugh assistance is necessary to the
sfficient and preper funstioning of the Ouard. It“{n;u-
thorize the Cuard to contraet for sush e¢ivilian assistance,
donations by coumties to the Giard to be used to defray the
expnses sgreed to be paid by the Guard will be valid.

W ¥ LMy
 EEQLOSURE

APPROVED NAY 28, 1942

/a/ Gerald C. Mamm
ATTORNEY GENZRAL OF TRXAS

APPROVED
Opinion
. Conmtittes



